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CMS launches International Digital Regulation Hub

Digital regulation is shaping the future of Europe’s economy. Now is the time to prepare.

Read more here









Finding business-focused solutions for you

CMS lawyers work across sectors and borders in more than 40 countries worldwide to deliver advice to you wherever you operate. We see ourselves as more than just legal advisers. We are your business partners. Our focus is on helping you mitigate risk and benefit from innovation, enabling your business or organisation to thrive.

Read more
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CMS Expert Guide to renewable energy

The Renewables Sector is now many decades old and considered a mature investment sector by many. Yet the issues it faces continue to evolve and grow at pace with the evolution and growth of the sector itself. Some of the issues emanate from broad geo
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25/01/2024

Emerging Europe M&A Report 2023/2024

Despite geopolitical tensions, fears of recession and strong inflationary pressures across the EU, as well as the fiscal tightening needed to contain them, M&A in the CEE region has remained reasonably buoyant. Findings from the CMS Emerging Europe M&A 2023/24 report, published in cooperation with EMIS, demonstrate the resilience of the Emerging Europe deals market as activity holds firm against a backdrop of geopolitical tensions and strong inflationary pressures. Welcome to the 2023/24 edition of the Emerging Europe report.
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CMS Infrastructure Index: Partnerships, policies and geopolitics

The Infrastructure Index is designed to help investors understand the environment they may encounter in 50 different jurisdictions. Data from the 50 jurisdictions was analysed against nine key criteria to create a guide to the most attractive destinations for infrastructure investment. We also look at developments in some of the nations included in the Infrastructure Index, this year highlighting in particular the situation in our top-ranked country Germany and the need for reconstruction in Ukraine.
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EU Competition Law Briefings 2024

The EU Competition Law Briefings have been created to provide a platform for our clients and other competition law experts to stay up to date on the developments of EU Competition Law. Every month CMS competition experts will present a recent case by the EU Commission or Community Courts during a webinar.
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Green derivatives demystified: Legal insights into sustainable finance

Join us for an insightful webinar as we explore the future of finance, focusing on sustainable investment and carbon offsetting strategies to support your business decisions. This webinar will be of particular value for project investment bankers, private equity investors, and companies in the energy and large manufacturing sectors, looking to enhance their strategies with sustainable and financially savvy solutions. The webinar will cover the following topics and will conclude with a Q&A session:Sustainability-linked derivatives (SLD)Financial power purchase agreementsMandatory carbon offset: EU emission allowancesVoluntary carbon offset
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Cross-border Financial Services 2024 webinar series

We're delighted to announce the launch of our third season of international webinars focusing on financial regulation, starting on 13 March 2024. Whether you are an in-house lawyer, compliance officer, financial analyst, risk manager, or any other professional concerned with maintaining the integrity of your organisation's financial practices, this series offers succinct 20-30 minute overviews of key industry trends and regulatory concerns across multiple jurisdictions. If you have any additional topics that you would like us to add or address at one of the webinars, please contact us. Upcoming Webinars: 13 March: Spotting and avoiding red flags 
What are the warning signals from firms that regulators act on?  How can you spot and address them before the regulator pounces?3 April: Handling a regulatory investigation 
How a firm can understand the regulator’s concerns and manage the investigation process.8 May: Financial crime 
Sanctions, money laundering, market abuse and fraud - what are the key issues in your jurisdiction and what are the regulators focusing on.5 June: Preparing for a regulatory visit 
How the banking regulator assesses a firm’s systems and controls: what to prepare and what to look out for.3 July: Handling a challenging application 
Your application for a licence, product approval or change in control is meeting with regulatory resistance.  How can you surmount these challenges?31 July: Dawn Raids 
Unannounced regulator visits are on the increase.  We look at what triggers a dawn raid, your rights if one happens, and how best to manage the consequences.4 September: Navigating the global ESG landscape
Is the regulatory reporting jigsaw puzzle causing more harm than good? We will provide an overview of the main cross-border issues impacting global financial institutions as they seek to manage ever expanding ESG regulations and discuss whether these rules are helping or hindering the action we need for change. The language of the webinar will be English.
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Prohibited AI practices and high-risk AI systems

Prohibited Artificial Intelligence practices (Currently Title II, Art. 5) 1. Introduction to the unacceptable risk category Article 5 categorises certain AI technologies as posing an “unacceptable risk” (Unacceptable Risk). Unlike other risk categories outlined in the AI Act, the use of AI technologies that fall within this category is strictly prohibited ("Prohibited AI Systems"). It is therefore necessary to distinguish between:those technologies that are clearly prohibited; andthose AI applications that are not clearly prohibited but may involve similar risks.The most challenging problem in practice is to ensure that activities, which are not prohibited, do not become Unacceptable Risk activities and therefore prohibited. 2. Unacceptable Risk: Prohibited AI practices Article 5 explicitly bans harmful AI practices: The first prohibition under Article 5 addresses systems that manipulate individuals or exploit their vulnerabilities, leading to physical or psychological harm. Accordingly, it would be prohibited to place on the market, put into services or use in the EU:AI systems designed to deceive, coerce or influence human behaviour in harmful ways; andAI tools that prey on an individual’s weaknesses, exacerbating their vulnerabilities.The second prohibition covers AI systems that exploit these vulnerabilities, even if harm is not immediate. Examples include:AI tools that compromise user privacy by collecting sensitive data without consent; andAI algorithms that perpetuate bias or discrimination against certain groups.The third prohibition focuses on the use of AI for social scoring. Social scoring systems assign scores to individuals based on their behaviour, affecting access to services, employment or other opportunities. Prohibited practices include:AI-driven scoring mechanisms that lack transparency, fairness or accountability; andSystems that discriminate based on protected characteristics (e.g. race, gender, religion).The fourth prohibition covers biometric real-time identification in publicly accessible spaces for law enforcement purposes. This includes:AI systems that identify individuals without their knowledge or consent; andContinuous monitoring of people’s movements using biometric data. 3. Clearly listed: Best practices and compliance Transparency and accountability are essential in complying with the prohibitions under Article 5. Firms using AI must design and continuously test systems, be transparent about their intensions and avoid manipulative practices. They should also disclose AI systems functionality, data usage, and decision-making processes.Companies should conduct thorough impact assessments to identify unintended vulnerabilities and implement specific safeguards to prevent exploitation. This should form part of assessments of AI systems to understand their impact on individuals and society.Companies should develop clear guidelines for scoring systems to prevent the development of social scoring characteristics, and prioritise ethical design, fairness and non-discrimination.Privacy impact assessments should be pursued to ensure compliance with the various prohibitions. In particular, firms should be very careful using any real-time identification systems.In all cases, companies should maintain comprehensive records of AI system design, training, and deployment. Any critical decision made by AI systems should be overseen by a human. 4. Not clearly listed: Categorisation Unacceptable Risk AI systems cover systems that are deemed inherently harmful and are considered a threat to human safety, livelihoods, and rights In contrast, high-risk AI systems cover systems designed to be applied to specific use cases, including using AI for hiring and recruitment that may cause harm but are not inherently harmful. High risk AI systems are legal, but subject to important requirements under the AI Act. It is therefore crucial to determine the difference between high risk and unacceptable risk AI systems.In essence, any high risk activity can escalate to Unacceptable Risk under the following circumstances:Bias and Discrimination: if AI perpetuates bias or discriminates against protected groups.Privacy Violations: when AI systems compromise user privacy or misuse sensitive data.Psychological Harm: if AI manipulates individuals, causing psychological distress.AI systems that are able to perform generally applicable functions and are able to have multiple intended and unintended purposes (being General Purpose AI models) are not inherently prohibited under the AI Act, but must be used with care since in certain scenarios they lead to Unacceptable Risk activities. To assess whether a General Purpose AI Model poses an Unacceptable Risk, it is necessary to consider the context in which the model operates. If it influences critical decisions (e.g. hiring, credit scoring), perpetuates bias or discriminates, compromises user privacy (e.g. by collecting sensitive data without consent), the risk increases, and the model may need to be adapted. 5. Best practice and compliance While the AI Act provides examples of explicit prohibitions under the AI Act, it cannot cover all possible situations as the technology is, through updated versions and by definition, constantly evolving.As a guide, legal and compliance teams should ask the following questions when considering high- risk AI systems:Risk assessment:What is the evidence that the categorisation of the AI application is minimal, limited, high or Unacceptable Risk?Does the application in any circumstances use or act on sensitive data or influence critical decisions?Contextual analysis:Does the application operate in a sector that has a presumption of increased risk, for example, (a) financial services, or (b) healthcare?In what ways does the deployment of the application impact (a) individuals, and (b) society?Specific criteria:Can any decisions of the application be considered to give rise to manipulation, exploitation, discriminatory scoring, or biometric identification?Does the application operate or have access to data that could give rise to the exploitation of subliminal techniques or vulnerabilities related to protracted characteristics, such as age or disability?Transparency and Documentation:In what ways is the AI system transparent about its inherent functioning and decision-making?In what ways does the user’s documentation of the design, training and deployment of the application demonstrate compliance with the various rules? 6. Conclusion Unacceptable Risk AI activities are those practices that pose inherent harm to people and are strictly forbidden under the AI Act. The potential for reputational damage and regulatory sanctions serve as strong deterrents for firms to avoid breaching these provisions of the AI Act. It is essential for companies to take proactive measures to ensure compliance and prevent harm to individuals and society.
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Looking ahead to the EU AI Act

Introduction The European Union is preparing for the imminent adoption of the world’s most significant legislation on Artificial Intelligence, solidifying its position as a pioneer among global legislators. This initiative aims to establish and reinforce the EU’s role as a premier hub for AI while ensuring that AI development remains focused on human-centered and trustworthy principles.To expedite the achievement of these goals, on 8 December 2023, after three days of debate, the European Parliament and the Council of the European Union finally reached a provisional agreement on the “Proposal for a Regulation laying down harmonised rules on artificial intelligence” (the so-called AI Act), which aims to ensure that AI systems placed on the European market are safe and respect the fundamental rights and values of the EU. Subsequent to this provisional agreement, technical refinement of the AI Act continued to finalise the regulation’s details and text.The final vote of the European Parliament on the AI Act will take place at 13 March 2024. Since the European Parliament's Committees on the Internal Market and Consumer Protection (IMCO) and on Civil Liberties, Justice and Home Affairs (LIBE) have endorsed overwhelmingly the proposed text, the approval of the European Parliament can be expected.After a long and complex journey that began in 2021 with the European Commission’s proposal of a draft AI Act, this new regulation is expected to be passed into law in spring 2024, once it has been approved by the European Parliament and the Council of the European Union .The AI Act aims to ensure that the marketing and use of AI systems and their outputs in the EU are consistent with fundamental rights under EU law, such as privacy, democracy, the rule of law and environmental sustainability. Adopting a dual approach, it outright prohibits AI systems deemed to pose unacceptable risks while imposing regulatory obligations on other AI systems and their outputs.The new regulation, which also aims to strike a fair balance between innovation and the protection of individuals, not only makes Europe a world leader in the regulation of this new technology, but also endeavours to create a legal framework that users of AI technologies will be able to comply with in order to make the most of this significant development opportunity.In this article we provide a first overview of the key points contained in the text of the AI Act1This article (including the relevant citations below) is based on the latest draft available on the Council’s website. The AI Act remains subject to possible further refinement, but not as regards content, and the text referred to for this article should be considered as the closest to the one that will be voted on by the EU Parliament.footnote that companies should be aware of in order to prepare for the implementing regulation.
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EU: First directive to combat greenwashing adopted and published in Official...

March 2024
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CMS Expert Guide to renewable energy

The Renewables Sector is now many decades old and considered a mature investment sector by many. Yet the issues it faces continue to evolve and grow at pace with the evolution and growth of the sector...



Expert Guide 
Energy & Climate Change
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Limited Qualified Investor Fund

Switzerland is not very well known as a fund jurisdiction, in particular when it comes to alternative investment funds. One reason has been the lack of a fund vehicle, which does not require approval by the local supervisory authority, such as, for instance, the Luxembourg Reserved Alternative Investment Fund (RAIF). Therefore, Switzerland has introduced the Limited Qualified Investor Fund (L-QIF), which is available from 1 March 2024. The L-QIF is a fund for qualified investors which does not require approval by the Swiss Financial Market Supervisory Authority (FINMA). The present briefing gives an overview on the new Swiss fund vehicle, by providing an executive summary and addressing, in more detail, the following topics:Legal formAdministration and investment managementInvestment restrictionsIlliquid investments or investments difficult to valuateTaxThe L-QIF may be of interest to Swiss Managers and others looking at being active in the Swiss market. Executive summary The L-QIF is a new Swiss fund for qualified investors, which does not require approval by FINMA. The L-QIF is available from 1 March 2024 (date of entry into effect of the respective legal provisions). The L-QIF can take on the form of a Swiss contractual fund, a Swiss investment company with variable capital, or a Swiss limited partnership for collective investments. L-QIFs must be administered and managed by a licensed fund management company or, under certain circumstances, a manager of collective assets. These institutions must, as a rule, be Swiss. However, to a certain extent also licensed foreign managers may be involved, which presents an opportunity for them to enter the Swiss market. The standard risk diversification rules and investment restrictions applicable to regulated vehicles do not apply to L-QIFs. L-QIFs may thus be attractive for alternative or illiquid investments. Despite the new vehicle, the main disadvantages of Swiss funds in an international context, which are the lack of EU market access and Swiss withholding tax, remain. A L-QIF will thus likely be most suitable if mainly Swiss investors shall be targeted, or for asset pooling by sophisticated investors when an active distribution is not required to raise funds. Which legal forms are available to structure L-QIFs? L-QIFs can be structured as Swiss contractual funds (SCFs), Swiss investment companies with variable capital (SICAVs), or Swiss limited partnerships for collective investments (Swiss LPs). They will not need FINMA approval, which does, however, not imply the absence of any regulation. Rather, the L-QIF remains subject to the provisions of the Swiss Collective Investment Schemes Act and Ordinance unless they are expressly disapplied. In particular, L-QIFs must be administered or managed by a supervised entity.  What are the requirements concerning the administration and management of L-QIFs? L-QIFs structured as SCFs can only be managed by a Swiss fund management company, which may, in turn, delegate the investment decisions to a manager of collective assets.L-QIFs structured as SICAVs will be required to delegate both the administrative and investment decisions to a fund management company, which may sub-delegate the portfolio management to a manager of collective assets.L-QIFs structured as Swiss LPs must delegate their executive management, including investment decisions, to a manager of collective assets. There will be no such requirement, however, if the general partners of the Swiss LPs are banks, insurance companies, securities firms, fund management companies, or managers of collective assets. Managers of collective assets, as defined in the Financial Institutions Act (FinIA), must be fully regulated investment managers under FinIA. De minimis collective asset managers with a license as portfolio manager are thus not eligible. When it comes to the delegation of the investment decisions, also foreign managers with an equivalent license may be involved. This may in particular be of interest to foreign managers with experience in managing similar vehicles, such as RAIFs. Which investment restrictions apply? The standard risk diversification rules and investment restrictions applicable to regulated vehicles do not apply to L-QIFs. This increased flexibility, however, will not exempt L-QIFs from defining in their documentation the applicable investment restrictions in line with the applicable limitations on leverage, collaterals and total exposure of net assets of L-QIFs. In addition, specific provisions, restrictions and limitations apply to open-ended L-QIFs investing in real estate, such as rules on co-ownership, risk diversification, transactions with related parties and requirements for experts in charge of valuation. Specific rules also apply to L-QIFs structured as Swiss LPs (i.e. closed-end vehicles) in terms of transactions with related parties. Requirements for valuation experts will also apply to such L-QIFs. Furthermore, the partnership agreements of Swiss LPs must expressly mention investment restrictions and authorised investment techniques.L-QIFs will be able to use the model-based approach as a risk measurement method (i.e. value at risk, VaR). The method will not be examined by FINMA, but ex post by the auditor. Finally, requirements applicable to securities lending, repo transactions, derivatives and security management for regulated vehicles apply also to L-QIFs. Are L-QIFs suitable for illiquid or investments difficult to valuate? L-QIFs may in particular be considered for alternative or infrastructure portfolios with illiquid investments. The most suitable legal form for such purposes is the Swiss LP. The open ended structures (SCFs and SICAVs) are generally less suitable for such type of investments, even if open ended L-QIFs with investments that are difficult to value or not negotiable may provide for termination possibilities only at specified intervals, but at least every five years.L-QIFs in the form of Swiss LPs may for instance be used for investments in private (early stage) companies. Open-ended L-QIFs, on the other hand, may be relevant for real estate investments as well as investments in digital or other alternative assets. For real estate investments, the Swiss LPs may, however, again be the better alternative depending on the type of real estate in question. Eventually, we may point out that side pockets require a specific approval by FINMA, in the absence of existing international standards or other points of comparison as well as empirical values. As a result, it will currently – unfortunately – not be possible for L-QIFs to create side pockets. What is to be considered from a tax perspective? L-QIFs are not treated differently in terms of tax, compared to other regulated funds/collective investment schemes. On the one hand, the L-QIF thus enjoys favourable treatment in terms of stamp duty and VAT. To the extent the L-QIF does not hold direct real estate, it is also treated transparently for income tax purposes. On the other hand, distributions and reinvested net income are subject to 35% withholding tax. This is an evident obstacle to the use of the L-QIF once also foreign investors shall be addressed. Coupled with the limited EU market access, the L-QIF will thus – like other Swiss funds – probably remain most suitable if (mainly) Swiss investors shall be targeted, or for asset pooling by sophisticated investors when an active distribution is not required to raise funds. Despite these limitations, the L-QIF is an attractive new fund vehicle, in particular when it comes to alternative investments. It also offers possibilities for foreign managers to enter into the Swiss market considering their experience with similar foreign vehicles. Looking ahead It will be interesting to see how L-QIFs evolve and if they become a popular investment vehicle for fund managers looking to enter the Swiss market. If you are interested in popular investment vehicles across Europe, please also see our popular investment vehicles guide. The information in this publication is for general purposes and guidance only and does not purport to constitute legal or professional advice.
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The Mobile Century 2024

CMS is delighted to support The Mobile Century, a publication written by women in the digital space, published by the Global Telecom Women’s Network (GTWN). The Mobile Century provides a global perspective on the most important issues facing the digital technology sector, while championing the role and contribution of women leaders in bringing about meaningful change. These characteristics align closely with the professional and cultural values of CMS’ Technology, Media and Communications Practice. The promise and anticipation around Artificial Intelligence has captivated worldwide attention over the past year like no other recent technological revolution. Governments around the world have rushed to understand how they can respond to generative AI, ensuring that their industries are well placed to capture maximum value from this innovation, whilst also not exposing their populations to undue risks. This edition of The Mobile Century includes an insightful essay by CMS Partner and Co-Head of the TMC Sector Group, Dóra Petrányi on finding the appropriate balance between AI ethics and AI regulation. It also includes an inspiring fireside chat between Dóra and Francesca Rossi, who is a computer scientist, an IBM Fellow and the IBM Global AI Ethics Leader. At the same time, society is facing other new challenges, as the digital natives – those who only know a digital world – see all aspects of their lives transformed. As certain jobs and even professions are being transformed by digital technology, what does the future look like for those who are inheriting our digital world? What do governments, regulators and industry itself need to do to ensure the benefits of these technologies outweigh the risks that have emerged?At CMS, we continue to be honoured to support the GTWN and its flagship magazine The Mobile Century, which, once again, is dense with thought-provoking articles from inspiring leaders. We hope the articles motivate you, as they do us, to think about our responsibilities and the wider impact of our companies on the world around us.
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CMS Expert Guide on Real Estate Data Centre Consenting

Welcome to CMS’ online guide tool for data centre legal consenting considerations. Please use the tool to compare legal consenting considerations for data centre development and investment across key...
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CMS Expert Guide to aircraft finance and leasing

What this is and is not This guide sets out the responses to a set of questions relevant to any aircraft lessor looking to lease an aircraft to a lessee/operator in the selected country. It does not deal...
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CMS Expert Guide to plastics and packaging laws

Plastics and packaging have attracted  consumer, media and legislative interest over recent years with an array of laws being proposed to incentivise behavioural and design change. Significant reforms...
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Our cross-border teams understand the details of your business and our firm is structured according to the industries you work in.
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